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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Access Charge Reform

)
)
)
)
)

CC Docket No. 96-262

ADDITIONAL REPLY COMMENTS OF AT&T CORP.

INTRODUCTION AND SUMMARY

In its comments filed in response to the Commission's request for Additional

Comment on Issues Relating To CLEC Access Charge Reform,l AT&T demonstrated that "the

exchange access marketplace (and, in particular, the market for switched access) is characterized

by serious market failures," and that "as a result of these market failures, many CLECs have

adopted switched access rates far in excess of ILEC charges in the same service areas." AT&T

at 2. In particular, AT&T supplied the Commission with comparative data on CLEC access rates

which demonstrate that many CLECs have adopted access rates in excess of 5 times the rates

charged by ILECs in the same area, thereby providing further support for AT&T's proposal that

the Commission mandatorily detariff CLEC interstate access rates that exceed the rates charged

by the ILECs in the same service area. Finally, AT&T's Additional Comments demonstrated

that a "rural exemption" from a proposed ILEC benchmark is both unsound as a matter of policy,

and unworkable as a matter of practice.

1 Common Carrier Bureau Seeks Additional Comment On Issues Relating To CLEC Access
Charge Reform, CC Docket No. 96-262, DA 00-2751 (December 7, 2000) ("Additional
Comment Public Notice").



The comments filed in response to the Additional Comment Public Notice starkly

confirm that - contrary to their repeated denials of this fact - many CLECs have chosen to tariff

rates for switched access that widely exceed the rates charged by the ILECs in the same service

area. Remarkably, while many of ALTS' member CLECs continue to deny, without providing

any evidence, that many CLECs have tariffed rates that widely exceed corresponding ILEC rates,

the survey submitted by ALIS itself derives a composite average CLEC rate for access (4.27

cents per minute) that is within 8 one-hundreds of a cent of the effective rate that AT&T derived

from an analysis of the actual bills it has received from CLECs with whom it does not have a

contract (4.34 cents per minute). See infra Part lA. By contrast, it is undisputed that the

average access rate charged by the large ILECs is well under 1 cent per minute. Id There is

thus no longer any basis to dispute - if there ever existed any such basis - that the level ofCLEC

access rates represents a significant problem requiring redress by the Commission.

None of the various justifications offered by the CLECs to support their asserted

right to impose these supracompetitive rates on IXCs has any merit. Whether or not CLECs face

average costs that are higher than the ILECs' due to smaller traffic volumes, there is no

economically rational basis for permitting the CLECs to impose these start-up costs on their

customers, rather than recovering these costs through advances from their investors. At any rate,

many of the purportedly cost-based "justifications" for the rate disparities offered by the CLECs

are in fact simply admissions that they are attempting to subsidize their local entry strategies by

foisting the majority of the fixed costs that account for a large part of access rates on captive

IXCs (who, the CLECs insist, cannot decline this traffic and who face rate-averaging

requirements that prevent them from passing on these costs to the CLECs' end users), rather than

directly recovering those costs from their local exchange customers.
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The comments likewise fail to provide any principled basis for the creation of a

rural exemption from any benchmark that the Commission would establish. Rural CLECs who

compete in rural areas against NECA incumbents would be entitled to charge NECA's access

rates even under the ILEC benchmark that AT&T has proposed, whereas CLECs who compete

in rural areas against large cost-averaged ILECs in states where UNE rates have been deaveraged

are eligible for the portable subsidy already established for precisely this purpose as part of the

CALLS plan. AT&T at 13-14. Moreover, to the extent that competition in rural areas is being

frustrated by the existence of the implicit subsidies that arise from cost-averaging by large

ILECs, the solution to that problem is to create explicit subsidies available to CLECs - such as

the CALLS plan provides. The solution cannot be to require IXCs and their customers to

subsidize rural CLECs, no matter how inefficient, through access payments.

I. The Comments Plainly Demonstrate That The Commission Should Act To Limit
High-Priced CLEC Access Services

A. ALTS' Survey and All Other Reliable Data Show That CLEC Rates for
Access Services Far Exceed ILEC Rates

In October 1998, AT&T filed a petition for declaratory ruling and raised the claim

that certain CLECs no longer sought to compete on price with incumbent carriers in the

provision of access services, but instead filed tariffs with exorbitant rates and insisted that IXCs

had no choice but to accept and pay for these services. AT&T Petition For Declaratory Ruling

(filed Oct. 23, 1998). In response to AT&T's petition, the CLECs forcefully denied that high-

priced access services were common in the industry, and asserted that their rates were in fact

comparable to the rates charged by the incumbents. Based on these CLECs' claims, the

Commission found that AT&T's petition raised disputed questions of fact, and denied the
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petition. In the Matter ofAccess Charge Reform, Fifth Report and Order, 14 FCC Red. 14,221,

~~ 186-87 (1999).

Now, over two years later, in response to the Commission's further request for

data regarding the rates that CLECs assess for access services, the CLECs have refused to come

forward with any evidence that the rates they charge for access are similar to those of incumbent

carriers. In fact, not one of the CLECs that filed comments in response to the Commission's

further notice provided any information whatsoever even about its own rates. See, e.g., Z-Tel at

2 (stating only that "[t]he rates, terms, and conditions of Z-Tel's originating and terminating

interstate access services are described in its federal tariff'); CTSI-Madision at 2-3; BayRing at

2-3; Fairpoint at 2-3; Focal-RCN-Winstar at 2-3; e.spire-KMC-Talk.com-XO at 3. Based on this

response to the Commission's explicit and unambiguous request for "[a]dditional, specific

information" on "the level of CLEC access rates," Additional Comment Public Notice at 3-4, it

is evident that the CLECs have something to hide - the high prices they charge for access

services and that their previous claims have no basis in fact.

Helpfully, however, along with data submitted by AT&T and other IXCs, ALTS,

the CLECs' trade association, has submitted a survey of CLEC rates that confirms that CLEC

access rates, on average, are many times higher than the incumbent carriers' rates. In fact, ALTS

proclaims that its survey found that the "average composite rate for all participating CLECs

[was] 4.27 cents [per minute] on originating and 4.26 cents [per minute] on terminating." ALTS

at 7. Thus, the only data for CLEC access charges submitted by the CLECs matches almost

identically the data submitted by AT&T, which demonstrated that its billed costs for CLEC
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access services average 4.35 cents per minute? Accordingly, the undisputed evidence in the

record demonstrates that CLEC access rates average at least 4.25 cents per minute?

As AT&T and other IXCs showed, the access charges assessed by incumbent

carriers are much lower. Thus, AT&T's figures showed that the average large incumbent LEC

access rate was about 0.56 cents per minute, Sprint's figure was about 0.54 cents per minute, and

WorldCom's figure was about 0.76.4 No other cornmenter put forth any quantitative evidence

regarding the level of incumbent LEC access charges. Rather, CLEC commenters repeated their

claim that contrasting CLEC and incumbent LEC access rates is improper unless the primary

interexchange carrier charge ("PICC") is "considered in the comparison of CLEC and ILEC

access charges." Z-Tel at 8; see Focal-RCN-Winstar at 9-10. But even if that claim is true, the

data submitted by Sprint and WorldCom demonstrate that the incumbent carriers' rates remain

many times lower than the average CLEC rate even when including the PICC charge. Thus,

Sprint's per-minute access rate for incumbents, including the PICC, was 0.776 cents and

WorldCom's figure was 0.979 cents. WorldCom at 3; Sprint at 7. Thus, average CLEC rates are

2 The mere eight-hundredths of a cent difference in the two surveys can easily be explained by
differences in methodology. For example, ALTS apparently took distance sensitive elements
like transport and made certain assumptions regarding the mileage that an IXC would incur.
AT&T's data, on the other hand, examined the bills it has received from CLECs, which is based
on the actual mileage incurred by AT&T.

3 See also ASCENT at 2, 5 (there is "potential for abusive access pricing In a permISSIve
detariffing environment" and "such abuses are indeed occurring"); ALTS at 2
("acknowledg[ing]" that the Commission "may rightly be concerned" that CLECs have the
ability to assess "unreasonable" access rates).

4 The figures computed by AT&T and Sprint are nearly identical. The precise methodology used
by WorldCom to determine the ILEC rates is not clear, and even though WorldCom's data shows
a slightly higher rate, the end result is identical: rates assessed by incumbent LECs are less than
one cent per minute - even with the PICC included - and those rates are many times lower than
the average rate charged by CLECs.
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still about five times higher than the corresponding ILEC rates, even when the PICC is taken into

account.

Moreover, the record evidence on CLEC access rates firmly contradicts the

unsupported claims of various CLECs that high-priced access services are limited to the

practices of "a few 'outliers. '" Focal-RCN-Winstar at 3; see also McLeod at 4; CTSI-Madision

at 2; BayRing at 3 (claiming complaints of high-priced access relate only to a "few CLECs" and

are not a "wide scale problem"). Rather, the issue is applicable to scores of CLECs: AT&T's

data show that over one hundred CLECs charge over 2.5 cents per minute for access (AT&T at

7), and again, ALTS' survey confirms that data, with 29 out of 36 of the CLECs it surveyed

charging over 2.5 cents per minute for access. ALTS at 7. Likewise, the data submitted by

WoridCom and by Sprint also demonstrates that "nearly a third of the [162] CLECs from which

WorldCom purchases switched access charge rates that are more than five times higher" than the

incumbent rates. WoridCom at 2-3 & App. A; Sprint at 6-8 & App. 1 & 2 (attaching ex parte

filings showing large numbers of high-priced CLECs).5

Because of the large numbers of CLECs that engage in this excessive pricing,

there is no merit to the suggestion made by numerous CLECs that the solution to this now-

conceded problem is for IXCs to file Section 208 rate case complaints against over a hundred

CLECs. E.g., CTSI-Madision at 3; BayRing at 4; McLeod at 5; USTA at 4. Given the statutory

deadlines for adjudicating such complaints, 47 U.S.c. § 208(b)(I), and the large numbers of

CLECs that charge above-cost rates, the Commission does not appear to have the resources

adequate to respond to all such complaints that could be filed, as at least one CLEC forthrightly

5 As AT&T showed, another indication that high-priced CLEC access rates are widespread and
distort competition in the interexchange market is that AT&T's "run rate" - i.e., the amount of
access charges billed by CLECs over the ILEC rates - for 2000 will be approximately $125
million and could increase to $400 or $500 million within two years. AT&T at 10.
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concedes. Z-Tel at 2 (recognizing the "Commission's desire to avoid engaging in rate cases to

set CLEC interstate access charges"). Accordingly, it is entirely appropriate for the Commission

to act in this proceeding and address this rapidly-growing, industry-wide problem by establishing

an ILEC benchmark and prohibiting CLECs from tariffing rates above that level.

B. There Is No Justification For Permitting CLECs To Impose Their Above
Market Access Prices On Captive IXCs.

At the same time that many of the CLEC commenters continue to maintain that

"most CLECs assess charges for access services [that] are comparable to corresponding ILEC

access rates," Focal-RCN-Winstar at 2, many of these very same CLECs attempt to claim that

their above-ILEC rates are cost-justified. In particular, these CLECs claim that "CLECs often

face higher costs in the provision of access service than other local exchange carriers," because

they "experience lower levels of utilization for switching and transport" as a result of the fact

that they "must place these facilities substantially before they are able to acquire sufficient

numbers of customers" Focal-RCN-Winstar at 22; see also McLeod at 2-4, 6-8; TDS

MetroCom at 4-5, 7-10; CTSI-Madision at 2-4, 6-9. There is, of course, good reason to treat

these self-contradictory claims with skepticism. Indeed, there is perhaps no more dramatic a

demonstration of the fact that the CLECs' access rates are well above any measure of cost than

the fact that ALTS has proposed reducing the rates of its CLEC members to 2.5 cents per minute

from an alleged average of 4.27 cents a minute within six months, ALTS at 4-6, even though no

claim could be made that the CLECs' costs are likely to decrease so significantly in that time

frame.

These CLECs also go to great lengths to show that their costs are significantly

higher than incumbents, with the implication that CLECs are completely over-building an

incumbent's facilities in a geographic area. This is rarely, if ever, true. Most of the CLECs
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adopt an "edge-out" strategy and move into areas of concentrated demand (e.g., business parks,

hotels, universities, multiple dwelling units, etc.), providing exchange service using DS-I s, and

serving the most profitable customers. See infra (citing comments). They also use unbundled

network elements that they purchase from incumbents when it is more cost effective. Thus, their

costs are actually likely to be significantly less than an incumbents' costs, because they are not

providing ubiquitous service in an exchange area using their own facilities, like an incumbent.

None of these CLECs have provided any substantiation for their claims.

More fundamentally, the fact that CLECs' access rates are significantly higher

than the access rates charged by the ILECs in the same service area cannot be justified on the

basis of the CLECs' costs. In a market where customers can chose between a dominant firm,

like an ILEC, and other smaller firms, the smaller firms will be constrained to charge no more

than the dominant firm. Smaller firms competing in such a market that cannot cover their costs

at the market rate will not be able profitably to charge higher rates, and in the long run they will

be eliminated from the market. Thus, if the market for access services were competitive (which

it clearly is not), a CLEC would have to meet or beat the price for access set by the ILEC (or the

otherwise lowest-cost and most efficient supplier), and the fact that its costs might be higher

would be wholly irrelevant. Accordingly, it would not be just and reasonable to permit a CLEC

to use its bottleneck locational monopoly power over access to its customers to recover any costs

from its IXC customers that it cannot recover by charging the ILEC access rate.

In this respect, CLECs providing access services should be treated no differently

than new entrants in any other market. Although new entrants often have higher start-up costs

(and average costs) than existing firms within a market, new entrants do not attempt to recover

those costs from their customers by charging above-market rates for their product or service.
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Instead, new entrants seek to attract new customers by setting their prices at or below the market

rate and hope in time to attract sufficient volume to reach the break-even point and then tum a

profit. Until they reach a critical mass of customers, however, new entrants in any other market

obtain funding for their start up cost from banks and shareholders, not from their customers.

Indeed, the CLECs' concession that they are in fact pricing their access services at a level

designed to recover their higher start-up costs is simply an admission that the access market is

not competitive and that the CLECs possess market power in that market.

Perhaps recognizing this fact, a number of CLECs alternatively claim that a

"meaningful" comparison ofILEC and CLEC access rates is not possible because ILECs recover

a large share of their access costs from their end users through the SLC, whereas CLECs

allegedly "do not have this revenue-insulation capability." Focal-RCN-Winstar at 15; see also

BayRing at 8-10, 16; RICA at 16; Z-Tel at 8-10. This claim is nonsense. As the Commission is

well aware, no provision of the Act or the Commission's rules prevents CLECs from recovering

costs by imposing any form of end user charges. Instead, the reality is that CLECs choose not to

recover a fair share of their fixed costs from their end users, for whose business the CLECs must

compete vigorously with the ILECs, and instead choose to recover those costs from IXCs, over

whom CLECs have monopoly power. The fact that many CLECs recover their costs in this

manner is simply a reflection of the fact that the CLECs employ an unlawful strategy of

subsidizing their competitive local exchange services through revenues obtained from non

competitive services (switched access).

Indeed, although the CLECs have vigorously denied in the past the fact that they

are cross-subsidizing their local exchange services through revenue obtained from access in

violation of § 254(k) of the Act, a number of the CLEC commenters now finally admit that this
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is precisely the entry strategy they have adopted. For example, Z-Tel frankly admits that as

profit-maximizing "multi-product firms," CLECs "recover their fixed costs, which are generally

substantial in the telecommunications industry, with differing markups over (or under) marginal

cost for each product or service in the firms portfolio," based in large part on "price and cross-

price elasticities of demand for products and services." Z-Tel at 8. As Z-Tel goes on to admit,

CLECs employ a "Ramsey-style or monopoly markup scheme where the markup of price over

marginal cost is inversely related to the elasticity of demand." Z-Tel at 9. In other words, Z-

Tel's justification for the high level of CLEC access rates is that because local exchange service

(a market in which CLECs compete against ILECs) has a more elastic demand curve than

switched access (a monopoly market),6 CLECs rationally choose to recover a larger share of

their fixed costs from access than from their local exchange service. Indeed, Z-Tel appears to

admit that its local exchange rates are under marginal cost. Z-Tel at 8. This strategy might be

justifiable on a Ramsey economic basis if IXCs were not captive customers and if their costs of

access were passed on to the CLECs' end users specifically rather than externalized on IXC

customers generally. However, because the CLECs do not view IXC "demand" for access as

reflecting the voluntary decision of a customer to purchase, there is absolutely no Ramsey

economic optimality to permitting CLECs to load their fixed costs on access. To the contrary,

the CLECs' admission that they are using access to compel captive IXCs to subsidize the

CLECs' local entry constitutes an admission that the CLECs are engaged in a violation of section

254(k) of the Act - it cannot constitute a justification for their excessive rate levels.

Indeed, because the demand for basic local exchange service is far more inelastic

than the demand for minutes of interexchange service, correct Ramsey pricing would require

6Because the CLECs claim that IXCs have no choice but to "purchase" their access services, the
CLECs view the demand curve for access as completely inelastic.
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CLECs to recover their fixed costs most heavily from their local exchange customers rather than

from access 7 The CLECs' strategy ofloading fixed costs onto access is only profit-maximizing

because FCC regulation and industry practice (in particular, the caller-pays system and

geographic rate averaging by IXCs) ensure that the CLECs' high access prices are not borne by

their end users, but are instead largely externalized on others. The CLECs' claims that their high

access prices reflect Ramsey pricing is, therefore, both false and an indirect admission that the

market for access is characterized by significant market failure.

II. The Commission Should Not Adopt Any Rural Exemption

The comments provide no basis for the Commission to adopt any type of rural

exemption from the ILEC benchmark. As a policy matter, no commenter demonstrates the

economic necessity of a rural exemption, much less one that would support establishing a

benchmark that is "substantially higher than ILEC rates" (CTSI-Madision at 2) and approaching

or even exceeding the rates charged by NECA carriers (see Fairpoint at 5 n.S; BayRing at 10;

ASCENT at 3-4). At the outset, the record demonstrates that the number of truly rural CLECs is

small, and that a rural exemption would therefore have little, if any, benefit (and that any benefit

would be outweighed substantially by the need to administer the exemption (see below)).

ALTS' own survey of CLECs concedes that "[b]y and large, CLECs will operate in urban, or

sub-urban environments that are densely populated." ALTS, Att. I at 3. Given this business

reality, most CLECs cannot even plausibly claim a sincere need for a rural exemption. In this

regard, it is important to make clear that the proposed benchmark based on incumbent LEC rates

would apply equally to any competing carriers operating in an exchange served by a NECA

7 Because fixed costs are not sensItIve to the quantity of interexchange or access minutes
demanded by an end user, the most economically appropriate approach is to require the CLECs
to recover such costs directly from their end users in the form of a flat-rated charge.
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carner. In those circumstances, competing carriers may also charge the NECA rate for access

services where their local customer is located in an exchange served by a carrier charging the

NECA rates. 8 Thus, rural, high-cost service areas are in fact accounted for under the benchmark

proposal.

The commenters supporting a rural exemption nevertheless seek an expansive

exception, one that would allow CLECs to assess high access rates even when they compete in

areas served by large incumbent LECs with much lower access prices. According to these

commenters, it is unfair to require CLECs to price competitively with the incumbent LEC in

these purportedly rural areas, because the incumbent's access rates reflect an averaging of the

costs of serving both urban, low-cost areas as well as more rural, high-cost areas. E.g., Fairpoint

at 3-4; CTSI-Madision at 11. As AT&T and other comments demonstrated, however, this claim

is unsupported either by the basic economic theory underlying the Telecommunications Act or

by the practical realities of CLEC entry.

First, to the extent the Commission perceives any unfairness for "rural" CLECs

attempting to compete against averaged access rates assessed by incumbents - and as discussed

below, there is reason to question whether it is in fact unfair - it is fundamentally at odds with

the Te1ecommunications Act to attempt to correct any such market imperfection with a rural

exemption. The averaging of incumbent LEC rates is an implicit subsidy, and, if in fact that

subsidy hinders competition in incumbents' sparsely populated territory, the Commission should

replace the implicit subsidy with an explicit one. A rural exemption, by contrast, is itself another

8 CLECs must not be permitted to adopt a practice of serving a handful of local customers in an
exchange area where the incumbent charges NECA switched access rates and then apply the
NECA rates to all of its access services. Nor should CLECs be allowed to aggregate traffic from
outside an exchange served by a carrier charging NECA rates and then route it through a switch
located in such an exchange so that they may charge the higher NECA rates.
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type of implicit subsidy from IXCs and their customers to these purportedly rural CLECs, and it

makes no sense to try to correct any implicit subsidy in incumbent LEC access rates with yet

another implicit subsidy. Indeed, any such action would violate Congress' direction in Section

254(e) that all subsidies be made explicit.

In fact, consistent with Congress' direction, the Commission has already

fundamentally rejected this approach in its CALLS Order. There, it established a $650 million

explicit funding mechanism for universal service by local carriers, which replaces implicit

subsidies that had been collected through interstate access charges. See Access Charge Reform,

Sixth Report and Order, 15 FCC Rcd. 12962, 13039, ~ 185 (2000) ("CALLS Order"). The

CALLS Order provides that a CLEC can receive the designated interstate support once it begins

to serve an eligible customer in a high cost area where UNE rates are deaveraged and the average

interstate common line cost per line exceeds certain benchmarks. Given this approach, there is

no need to create a new, additional subsidy just for these allegedly rural CLECs. AT&T

Comments at 14. Moreover, the Commission's CALLS Order also affirmed that, under basic

economic efficiency principles, loop costs - a significant portion of access costs - should be

recovered not from IXCs but from end users, who are the cost causers. CALLS Order ~ 48.

There is no basis for reversing that determination and requiring IXCs and their customers to pay

for a rural exemption where the CLEC is the carrier. 9

Second, and as the comments demonstrate, there is no evidence that CLECs

necessarily incur higher costs or would have difficulty competing with incumbent LECs in these

9 Moreover, as Sprint argues, nothing "forces a CLEC to enter a rural market where the
incumbent has statewide-averaged access charges." Sprint at 3. Under the Act, which is pro
competition, but not pro-competitor, if a competing carrier cannot "attain[] a cost structure"
similar to its "principal competitor," the incumbent carrier, then "it should not enter the market.
Sprint at 3.
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purportedly rural areas if they charged no more than the corresponding ILEC access rate. As

WorldCom and Sprint point out, for those atypical CLECs that do not operate in densely

populated areas (see ALIS, Att. 1 at 3), such CLECs "might or might not have higher costs than

a CLEC that offers service in a more urban area, depending on a number of factors." WorldCom

at 6; Sprint at 3-4. Thus, "the rural CLEC may offer service exclusively to the largest end users

in its area, while the urban CLEC may focus marketing efforts on residential or small business

customers." WOrldCom at 6. Indeed, Fairpoint's comments concede that "in most high-cost or

rural RBOC markets, most CLECs must initially focus on serving business customers.,,10 Where

such a CLEC serves largely business customers - in which case the CLEC may use its own

facilities, rather than leasing de-averaged UNE loops - the "rural CLEC might actually incur

lower [access] costs." WorldCom at 6.

Moreover, if these commenters are correct that it is unfair for CLECs competing

against incumbents in less densely populated areas to price access at the same rates as the

incumbents' averaged rates, then the same rationale would apply to prices charged to end users

for local service. The corresponding incumbent LEC rates are also typically averaged, yet

CLECs competing in these areas do not price their local service at rates above the incumbent. To

the contrary, BayRing's comments concede that CLEC local "services offered are higher quality

and less expensive than those of the ILECs." BayRing at 18 (emphasis added). These CLECs'

pricing strategies demonstrate that the access rates exceed the ILEC's rate only because these

CLECs have market power. Moreover, such pricing is evidence that these CLECs may be

engaging in unlawful cross-subsidization. See IDS Metrocom at 10 ("Reducing CLEC access

10 Fairpoint at 10; see also Sprint at 4 (CLECs in less densely populated areas will "aim their
offerings at the most profitable customers to serve: customers having a large number of lines,
large calling volumes, and a healthy appetite for added features and functions").
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revenues" will "driv[e] them to charge higher end user rates"). Given that the Commission

"simply does not have reliable information" on "the particular costs of CLECs that operate in

rural areas," WorldCom at 7, there is no basis to assume that a rural exemption is necessary.

Even if there were some policy reason to adopt a rural exemption, the comments

plainly demonstrate that such an exemption would be administratively unworkable, would

present numerous opportunities for abuse, and thus would require the constant use of scarce

Commission resources to police the application of any exemption. All commenters agree that a

rural benchmark, if any, must be "clearly delineated." ASCENT at 7; see also, e.g. BayRing at

ii; MN CLEC at 1; NTCA at 6. But the division among the commenters itself demonstrates that

no exemption can be devised that would adequately capture the alleged policy benefits of such

an exemption. Moreover, the comments also demonstrate that any rural exemption would

invariably contain loopholes that carriers would seek to exploit. Because of these administrative

difficulties, the Commission should reject a rural exemption in any form.

Virtually all of the commenters admit that any rural exemption necessarily would

be both "over-inclusive or under-inclusive," e.g., ASCENT at 8, and that "there are problems

with all of th[]e definitions" for the various rural exemptions proposed by the Commission,

Sprint, and RICA. E.g., BayRing at ii, 21; OPASTCO at 5; TDS Metrocom at 12; MN CLEC at

7-9 CTSI-Madision at 11. The commenters, however, are sharply divided over how to best

modify the proposed exemption, which itself demonstrates that the rural exemption will be

inherently unfair and unworkable. Thus, while some commenters strongly support use of

Metropolitan Statistical Areas ("MSAs") in defining the rural exemption, others claim that

reliance on MSAs would be arbitrary. Compare, e.g., CTSI-Madision at 11-12 (MSA "will

capture CLECs who are most likely to experience disproportionately high costs in providing
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access service"); ASCENT at 8; BayRing at 21 with, e.g., OPASTCO at 6-7 (MSAs "are both

under- and over-inclusive and therefore would be a poor fit as a basis for the exemption"); RICA

at 10 (same); MN CLEC at 6. Likewise, while some commenters say that CLECs could easily

price access differently depending on customer location (ASCENT at 8; BayRing at 21; RICA at

13); others claim this is not feasible MN CLEC at 5, 9 ("An approach that would apply the rural

benchmark to some, but not all, of a CLEC' s access lines would impose added costs").

In addition to these definitional quandaries, any rural exemption would be

administratively unworkable, and would be used by CLECs to game the system by engaging in

strategic behavior to qualify for the higher rate while avoiding any of the cost justifications that

might support it. II This is vividly confirmed by Fairpoint's comments, which seek to justify the

rural exemption by claiming that CLECs face high deaveraged loop prices, but oppose limiting

any exemption to those CLECs that provide residential service and that actually pay those loop

prices (i.e., those serving residential and single-line businesses). Thus, these CLECs want to

serve business and high-volume customers in rural areas where costs are low and still obtain the

ability to charge high access fees.

Likewise, AT&T's comments showed that a rural exemption would encourage

carriers to arrange to serve high-volume users, such as chat line providers, through companies

eligible for the exemption and thereby charge exorbitant access rates. AT&T at 15 & n.26. 12

II See Sprint at 6 (noting the "abuses that can occur with any attempt to create a rural
exemption"). By comparison, the Telecommunications Act exempts certain rural incumbent
telephone companies from the general obligations that section 251 imposes on incumbents.
GTE, one of the largest incumbent LECs, nevertheless attempted to portray its operations as
eligible for this rural exemption and thereby to convince states that it should be exempt from the
market-opening obligations of the Act.

12 RICA admits (at 14) that such situations do not warrant a rural exemption, but its claim that
such situations are uncommon and that the Commission may rely on the section 208 complaint
process is unfounded. See AT&T at 15 n.26.
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Additionally, WorldCom observes that a rural exemption would provide "incentives for CLECs

to make it appear as if an end user is located in area with relatively high rates. This might be

accomplished through foreign exchange type offerings." WorldCom at 4. Because there will be

countless "similar unforeseen and perverse" (Sprint at 6) effects for the Commission to police if

a rural exemption is adopted, it should reject that proposal.

Mark C. Rosenblum
Peter H. Jacoby
AT&T CORP.
295 North Maple Avenue
Basking Ridge, NJ 07920
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